THE RUNNING WITH THE LAND OF AGREEMENTS TO PAY FOR A PORTION OF THE COST OF PARTY-WALLS.
O WNERS of adjoining properties, especially in cities, frequently find it advisable and advantageous -to enter into arrangements whereby their buildings shall be supported by a common wall. These arrangements are ordinarily evidenced by party-wall agreements or covenants, so-called, out of which have grown a number of interesting questions.
It not infrequently happens that when one owner desires to build such a wall his neighbor, for one reason or another, is not ready to join in the undertaking, so an agreement is entered into between the two adjoining owners whereby one agrees to proceed with the erection of the wall at his own expense, the other granting the right to rest the -wall one-half on his lot and agreeing to pay one-half the cost or value thereof when he makes.use of it. The details of these agreements may vary almost without limit, but the main features are usually substantially as stated. Quite frequently the parties desire the benefits and burdens of the agreement to pass to and be binding upon future owners of the lots of the contracting parties, and the agreements are then entered into not only on behalf of the parties themselves, but their heirs and assigns are expressed as being bound, and frequently there is also a further clause that the agreements or covenants shall be construed as covenants running with the properties of the respective parties.
So long as the original contracting parties remain the owners of their respective lots, not much question can arise as to who is obligated to pay or who is entitled to receive -such payment when the wall is made use of. It is when one or both of the lots are sold that very serious and troublesome questions arise along these lines, and there has been a lamentable lack of harmony in the decisions. Although many of the seemingly inconsistent conclusions may be explained on the basis of the wording of the contracts or the peculiar facts of the cases, there is clearly a diversity of view on the fundamental legal principles involved.
Let us take a typical case: A and B own adjoining lots. A who is about to erect a building on his lot, desires to enter into an arrangement with B whereby the wall supporting A's building on the side toward B's lot may be a party-wall and placed one-half on the lot of each. B is not then contemplating building presently, 'but is willing that A should build a wall of that nature, resting one-half of it on each lot, on the understanding that whenever he (B) should desire to build on his lot he may use the wall so built, and shall then pay A one-half the cost or value thereof. Accordingly a contract is drawn up and executed by the parties, wherein and whereby it is provided in substance that A shall build a wall of a certain description, one-half upon the lot of each party, and that whenever B, his heirs or assigns, shall desire to use said wall they may do so, and shall then become liable to pay to A, his heirs or assigns, one-half the cost of said wall, or of so much thereof as shall be made use of. And it is further provided that the stipulations and agreements contained in said cofitract shall be construed as covenants running with the land of each party. Now if B should use the wall while A is still the owner of the adjoining lot, it is clear that B would be liable to pay to A one half the cost of the wall as provided by the contract. But suppose B has sold his lot to C and C makes use of the wall to support a building on his lot, is C liable to A? Or suppose B keeps his lot and A sells his to D and after that sale B uses the wall, is B liable to pay D? And to complicate the situation still more, suppose B sells to C and A sells to D and then C makes use of the wall, is he liable to pay for a portion of the cost of the wall as provided by the original agreemeit between A and B? And if so, to whom should he pay?
It is of course obvious that the answers to these questions depend primarily upon the general principles regarding covenants running with the land. It is therefore necessary that we consider the essential qualities of a covenant that may run with the land, with a view to determining whether party-wall covenants of the sort mentioned. may properly be classed among those that may run; after which, we shall consider very briefly the reported decisions in this class of cases.
The essential elements of a running covenant are, (I) a privity of estate between the covenanting parties' and (2) the covenant must touch and concern the land with which it runs.
2 To these may possibly be added a third-it must not appear that it was the intention of the parties that the covenant should not run.
3 From the first resolution of Spencer's case 4 there grew up a doctrine that when the covenant is with reference to a thing not in esse at the time the agreement is entered into, in addition to the elements above stated, "assigns" must be named in order to give -to the covenant the running quality. There seems never to have been any good reason for-this rule, and in many of the decisions.in the United States, especially in the later ones, the rule has been repudiated. 5 In the States where this position has been taken the presence or absence of 'the word "assigns" in the covenant is important only as shedding light upon the intention of the parties as to whether the covenant should or should not run with the land so as to.bind the grantees thereof.
6
There are few things in the law so confusing as "privity of estate," the confusion being largely due, perhaps, to the fact that the expression is frequently used in entirely different senses. The strict rule of the early common law (with exceptions not necessary to consider here) was that the only persons who could sue or be sued for breach of a contract or covenant were those who were parties to the convention. Between the contracting parties there was privity Of contract, and that was sufficient to suppo'r an action as 'between themselves. :An assignee of the contract could not maintain an action thereon in' his own name for breach of the contract, -because there was no sort of privity between him and the parties to the agreement. Privity of contract is necessarily personal. At a very early time, just when is uncertain, theregrew up a doctrinethat actions for breaches of certain covenants could be brought by a person in his own name even though there was asbetween such person and the defendant no privity of contract, provided there was a privity of estate between them. Thus if A leased land to B and covenanted to keep the premises in repair, and thereafter B assigned his term to C, C could maintain an action against A in case of breach of the covenant during the time C was the holder of the term, and the privity was not-of contract but of estate. When A leased to B and made the covenant there was subsisting between them not only a privity of contract, because they had contracted with each other, but there was also a privity of estate, and when B assigned his term the assignee stepped into B's shoes as to the estate, and -the privity of estate which theretofore had existed as between A and B was shifted. So long as C retained the term there was privity of estate as between A and C, and when A committed a breach of -the covenant while C was owner of the term C was entitled to maintain an action in his own name against A for such breach.
Just what is the particular thing that creates or amounts to privity of estate in such cases is perhaps not so clear. Between lessor and lessee, the covenanting parties, (I) there passes an interest in land; (2) there is created as between them a relation closely analagous to the common law tenure, 7 and (3) both parties own estates in the same subject matter. It might possibly be said that any one of these three things creates or amounts to privity of estate as between the parties to the covenant. The early common law authorities did not take the trouble to define precisely what was the particular, precise thing that constituted the privity. As 'between the lessor and an assignee of the lessee -the second and third possibiliifes are present, that is, there is between lessor and assignee of the term that same relation of so-called tenure, and they both have estates in the same subject matter. If the privity of estate is or is created by the mere passing of an interest in land between the covenanting parties, then the only ground for holding that there is, after the assignment, a privity of estate between lessor and assignee is the fact that the assignee has succeeded to the lessee's interest, and so has, quoad the estate, stepped into the place of the lessee. However, -that in the case of leasehold estates there is a privity of estate seems never to have been much doubted, and after the STAT. 32 Him. VIII. c. 34, covenants were allowed to run with the land and the reversion, irrespective of whether the covenant was a benefit or burden.
But in the case of conveyances of lands in fee simple, after the abolition of tenures as between foeffor and foeffee, the situation has not been quite so clear. Suppose A conveys lands to B in fee simple and covenants to keep in repair the buildings on the land conveyed, and B conveys the lands to C, who sues A for breach of said covenant while he, C, was owner of the lands. Needless to say there is no privity of contract between A and C. Is 'there privity of estate? The English courts and the courts in the United States have held I In Challis. Real Property (Ed. 3) 424 it is said that tenure is not properly applicable to relation of lessor and lessee. The author observes that the expression "leasehold tenure," though commonly used, is not accurate, for the reason that terms of years were mere contracts.
uniformly that the benefit of a covenant may be attached to and run with land upon the conveyance of a fee simple estate between covenantor and covenantee. This doctrine may be explained upon one of two grounds: first, that the benefit of a covenant may be attached to land so as to run therewith regardless of privity of estate, or, second, that the mere conveyance of an interest in land and the succession -to the rights of ownership therein is the redium creating the privity. In some jurisdictions the first ground is adopted, 9 but undoubtedlythe great weight of authority is to the effect that the covenant can be made to run only when there is a conveyance of land, or an interest therein, between the covenanting parties. 10 The conveyance, then, in the case of fee estates must be the medium of the privity.
In England the burden of a covenant cannot be saddled upon land so as to bind subsequent owners thereof at law.
11 This rule has been followed in a few of our States. However the great weight of authority in this country seems clear to the effect that burdens may be made to run as well as benefits.
1 2 If a mere conveyance of land, or of an interest therein, between the covenanting parties is sufficient to create privity of estate in order to carry the benefit of a covenant, it would seem that the same thing would be sufficient to carry a burden. In the case of leasehold estates no distinction is made as to benefits and burdens; it is not held that one kind of conveyance or relation is required to carry a benefit, and that something different is required to carry a burden. So there seems no good reason why the same sort of privity that carries a benefit should not be sufficient to allow a burden to run in the case of fee estates.
In Morse v. Aldrich,' 5 it was held that a covenant could run with the land although, at the time of the making of the covenant, there was no conveyance df land, or of any interest therein, between the covenanting parties. In that case one Cook conveyed to Hull certain lands together with the right to take mud from a pond on the remaining lands of the grantor. The interest thus acquired by Hull in the remaining lands of the grantor was a profit a prendre. Hull conveyed the premises and the rights in -the pond to the plaintiff, and after this conveyance the plaintiff and Cook entered into a covenant regarding the drawing off the water of the pond a certain number of times each year. Cook's lands then came to the defendant, who breached the covenant. In an action for such breach the main point considered by the court was whether the covenant bound the lands in the hands of the defendant, and the precise question was whether there was privity of estate. In the course of the court's opinion, WILDE, J., said: "To create a covenant which will run with the land, it is necessarythat thereshould be a privity of estate between the covenantor and covenantee. (Citing cases.) In these cases, and in most of the cases on the same subject, the covenants were between lessors and lessees; but the same privity exists between the grantor and grantee, where a grant is made of any subordinate interest in land; the reversion or residue of the estate being reserved by the grantor, all covenants in support of the grant, or in relation to the beneficial enjoyment of it, are real covenants and will bind the assignee."
And it is the doctrine of a number of courts that the benefit or burden of a covenant may be made to run with a parcel of land belonging to one of the covenanting parties although there has been no conveyance of that parcel, or of any interest therein, providing there has been a conveyance betveen them of the land -to which the corresponding benefit or burden, as the case may be, is attached, or of some interest therein.
14 Of course it is necessary in such cases, as it is in all others regarding running covenants, that the covenant should touch and concern the land to which it attaches.
On the matter of the sufficiency of a conveyance of a mere incorporeal interest in land, such as an easement or profit, to create the requisite privity of estate to carry a covenant, the authorities in this country and in England are not in accord. The American courts have uniformly held that the conveyance of such an interest is sufficient. Whether a particular covenant touches and concerns the land is almost as difficult a question as this matter of privity of estate, but in a different way. It is difficult because there is no way of determining absolutely, once for all, whether the covenant does as a matter of fact touch and concern the land. The determination of the presence or absence of -this quality is primarily and fundamentally a matter of judgment, and judgments differ, even among men equally intelligent and honest. That certain covenants do touch and concern the land all authorities agree, and, on. the other hand, it is agreed with like unanimity that certain other covenants are inherently personal and collateral to land. Between these two extremes there is a wide range of covenants of different types, as to which there may well be differences of opinion. However, the decisions of courts extending over several hundred years have established certain tests and have laid down rules which courts should observe and follow in passing upon this question. While it is true that the determination of -the problem as to -whether a given covenant in a particular case does touch and concern the land is a matter of judgment, that judgment should be exercised in view of and with regard to decisions in analagous cases. Without such an attitude on the part of -the courts uniformity and certainty in the law are indeed hopeless.
A wide variety of covenants have been held to touch and concern. the land. It is the purpose here to refer only to a few which in their nature seem analagous to the usual party-wall covenant. Covenants
In Congleton v. Pattison, zo East 130. the question arose upon a covenant by a lessee of a milU to employ only such persons as were residents of a certain parish. The court held that the covenant did not touch and. concern the land. Lord FUenborough, C. 3.. said: "This is a covenant in which the assignee is specifically named; and though it were for a thing not in esse at the time, yet being specifically named, it would bind him if it affected the nature, quality, or value of the thing demised, inde. pendently of collateral circumstances; or if it affected the mode of enjoying it."
In Vernon v. Smith, S B. & AId. z, Best, J.. said: "A covenant in a lease which the covenantee cannot, after his assignment, take advantage of, and which is beneficial to the assignee as such. will go with the estate assigned. * * * The covenant' here mentioned is not beneficial to the estate granted, in the strict sense of the words. because it has no effect until the estate is at an end. but it is beneficial to the owner, as owner, and to no other person. By the terms, collateral covenants, which" do not pass to the assignee, are meant such as are beneficial to the lessor, without regard to his continuing the owner of the estate." And in Vyvyan v. Arthur. I B. & C. 410, the same learned. judge said: "The general principle is, that if the performance of the covenant he beneficial to the reversion in respect of the lessor's demand, and to no other person, his assignee may sue upon it; but if it be beneficial to the lessor, without regard to his continuing owner of the estate, it is a mere collateral covenant, upon which the assignee cannot sue."
In Gilmer v. Railway Co., 79 Ala. 569, the court said: "It is impossible to lay down any fixed rule by which to distinguish in all cases real covenants, which run with the land. and are binding as such on heirs, devisees, and assignees, from those which are merely personal, and are binding only on the covenantor and his personal representative. The subject is one full of intricate learning, and the decisions of the courts touching it are greatly conflicting, and far .frorn satisfactory. * * * It is' observed by Mr. Washburn that such covenants, and such only run with the land. as concern the land itself, in whosoever hands it may be, and become united with and form a part of the consideration for which the land, or some interest in it. is parted with between the covenantor and covenantee. a Wash. Real Prop. ( 4 th ed.) 286 (x6).
And this is, perhaps, a correct -principle." to pay money rent are held, it seems without exception, to run with the land and -the reversion.1 7 Covenants by lessors to purchase improvements which become part of the realty,' 8 and covenants giving the lessee, his assigns, etc., the option to purchase the fee at a fixed price or at a figure to be determined in a manner specified, have been held to run. 9 Now what is the situation in the case of party-wall covenants of the sort indicated above, with reference to their having the qualities which seem to be necessary to a running covenant? Upon the execution of the sort of contract indicated it seems clear that an easement or profit 0 is thereby granted by the non-builder to the builder, which easement or profit is the right to use such portion of the grantor's lot as may be covered by one-half of the wall.
2 ' Whether there is created, at the same time, a cross-easement in the builder's lot in favor of the non-builder we shall have occasion to consider later. In either event it would seem, in view of the authorities above referred -to, that there has been a sufficient conveyance of an interest in land to create privity of estate between the covenanting parties. There has been at least a conveyance of an interest in land from the non-builder to the builder, and after. such grant, there are in the covenanting parties mutual estates or interests in the same land, as was the case in Morse v. Aldrich. The decisions in the party-wall cases holding that the covenants do not run have generally been placed on grounds other than lack of privity of estate. Whether the covenants touch and concern the land or are merely personal requires a more 20 In Littlefield v. Maxwell, 32 Me. X34, it was held that if the right granted involved an exclusive use of the surface of the ground, a profit was created, and not a mere easement.
21 See party-wall cases hereinafter referred to.
detailed consideration of the nature of the agreements and of the rights and relations created thereby.
There is a fundamental difference in the views of the .courts as to the relation between -the parties created by these party-wall agreements, which difference in vie w' is -the cause, it is believed, of at least a portion of the seeming conflict of authority on the subject. That difference is with reference to the ownership of the half of the wall placed on the non-builder's lot. It seems to be conceded that after the wall has been used and paid for according to the terms of the party-wall contract, there is a division of ownership, each one of the . adjoining owners owning one-half of the wall, and with cross-easements of support. But -the point of difference js as to whether there is such cross-easement in favor of the non-builder, and such severance of ownership of the wall, befote such use and payment. It is believed that in construing these contracts with reference to whether or not they touch and concern the land, and whether the benefits and burdens created thereby run with the lots of the respective parties, it is a matter of material difference whether -the half of the wall on the non-builder's lot and -the cross-easement in his neighbor's wall and lot are-considered as belonging to him absolutely from the date of the contract, or whether the entire wall is deemed the property of the builder until such time as the non-builder shall make use thereof and, perhaps, make payment of his proportionate share of the cost. If the view be taken that each one of the lot owners owns his half of the wall together, of course, with crosseasements of support, then the real nature of the transaction would seem to be that the builder has furnished -to the non-builder work, labor and materials in the building of the half of the wall on the latter's lot, and the obligation on the part of the non-builder is to pay for such work, labor and materials at such time as is specified in the covenant. Under this view, after the work, labor and materials are furnished, and -the wall built, there exists between the parties to the contract merely the relation of debtor and creditor, and under such circumstances it is believed that the agreements, under the well settled rules regarding running covenants, cannot be made to pass with the lots of the parties into the hands of subsequent owners, for the reason that the contract is purely personal and collateral to the land. On the other hand, it may be the view that the builder owns the entire wall with the right to have the same rest partly on his neighbor's lot, -that the neighbor, the other covenanting party, acquires no cross-easement and no rights of ownership even in the half of the wall on his own land until he makes use of the wall, and that upon such use, and possibly not until payment is made therefor according to the terms of the covenant (depending upon -the manner in which the covenant is drawn) there is granted to the then owner of the non-builder's lbt a cross-easement of support and the ownership of so much of the wall as rests on his lot. If the builder owns the entire wall, it is a part of -his lot, and upon a conveyance of such lot there would pass therewith the ownership of the wall. So if there is any such sale and transfer of a part of the wall and a grant of a crosseasement as suggested, it must be by, the then owner of the builder's lot to the then owner of the lot adjacent, the terms of which sale and grant are determined by -the provisions of the party-wall agreement. And if that is the real nature of the transaction, it seems clear that the covenant should be held to touch and concern the land, for it directly affects its use and occupation, and the authorities hereinbefore cited to the point -that covenants to purchase improvements placed on demised premises or to sell premises in fee to the lessee -thereof are closely in point. That. there is such division of ownership and cross-easement created at the time of user and payment has been the view of the courts in a number of cases. But there are seeming difficulties in an acceptance of this view. Ordinarily there does not purport to be a grant of an easement or a transfer of a part of the wall at the time -the wall is used; such grant and transfer, being of interests in land, can be made only with the formalities prescribed by law, such as a sealed or written instrument and a delivery thereof. Another possible objection is that there is a violation of the rule against perpetuities. If the covenant is construed'as an option in the non-builder to purchase a part of the wall and the dross-easement, it would seem under the doctrine of London & S. W. Ry. Co. v. Gomm, 2 3 and Woodall v. Clifton,24 that the rule against perpetuities is violated, for it may not be known, for a period of time longer than that allowed by the rule, in whom the estate will vest.
Oddly enough no court in a party-wall case has considered tbese difficulties, which in itself is a potent, though by no means conclusive, argument against the soundness of the suggestions. The first point, regarding the creation and vesting of an interest in land, may perhaps be answered on the ground that the party-wall covenant itself is the instrument of transfer, it appearing that under modern law a conveyance may operate to pass an interest or estate in futuro. But this again brings us up against the rule against perpetuities.
2 See party-waU cases hereinafter referred to. Perhaps the position might be taken in answer to the suggested violation of the rule that the interests in the wall and the crosseasement are created and vested in interest by the covenant, and that it is the enjoyment onily which is postponed, thus avoiding both the matter of the conveyance and the violation of the rule. If this proposed view were tenable, it would seem clear that the covenant as to payment would touch and concern the land, it would look to the future, and should be held to run.
In the following pages will be found a brief consideration of the cases involving the phase of party-wall covenants indicated by the foregoing. It has seemed advisable and convenient to take up the cases classified according to States. Frequent reference will be made to the benefit of the covenant, and also to the burden. By the former is meant the right to receive payment according to the covenant, and by the latter is meant the obligation to make such payment. It should be noted, however, that as a matter of fact the covenant on each side is at the same time both a benefit and a burden.
ALABAMA.
In Jebeles & Colias Conf. Co. v. Brown, 2 5 an action was brought -by the vendee of the builder against one who had succeeded to the rights and liabilities of the non-builder, though apparently not as the non-builder's vendee, to recover one-half the value of a partition wall. The contract under which the wall was built provided exptessly that the "covenant shall run with the land and be binding on the present or future owners." It was held that the plaintiff should recover. This; then, was a square fiolding that the benefit runs with the land. The court was not called upon to decide whether the burden would run with the land of the nonbuilder, but that it would so run was clearly the opinion of the court.
ARKANSAS.
In Rugg v. Lemley, 26 the complainants, who were the successors in ownership of the 'builder's lot, brought an action in equity against the defehdant, the owner of the adjoining lot, -to recover one-half the cost of a party-wall built by the grantor of the complainants on the line between the two lots, it appearing that the defendant's lessee had made use of the wall. The widow of the builder of the wall intervened, claiming to be entitled to receive payment on the ground that the original contract between the lot owners was oral, that the wall therefore was the personal property of the builder, and that she had, under the will of her husband, become entitled to all his personal property. The report of the case does not show whether the party-wall contract was as a matter of fact oral. The court found for the complainants and dismissed the intervenor's bill. In the course of the court's opinion, McCULLOCH, J., said:
"Under the contract, when the wall was built, the builder became the sole owner -thereof, with an easement over *the strip of the adjoining lot built upon, subject -to the right of the owner of the adjoining lot to use the wall upon payment of half the cost thereof. The whole wall, together with the easement over the adjoining lot, passed under the deed executed by the builder as an appurtenance to his lot: The owner of the adjoining lot, by paying half of the cost of the wall in accordance with the terms 6f the contract, not only obtained title to that part of the wall which was built upon his lot, but he also acquired an easement over the other lot for support of the wall. These consummated rights he obtained, not from the builder, the original owner of the lot, but through and from the person who was the owner of the lot at the time he used the wall and paid the agreed price.
Though the rights of the parties were fixed by the original contract, yet the enjoyment of them was consummated only when the agreed price should be paid. [Italics ours.]
Therefore, in contemplation of law, these rights were obtained through and from the present owner, of the lot and wall, and he alone is entitled to the compensation."
If it was found as a fact that the original contract was oral, it is difficult to follow the court's argument. In Joy v. Boston Penny Savings Bank, 27 where the party-wall contract was oral, it was held that the agreement could not run with the land. It may be that .the fact in Rugg v. Lemley was otherwise than as alleged in the intervenor's bill.
CoLORADO. In Crater v. McCormick, 2 8 it was held, under the facts before the court, that the right to receive payment was personal to the builder, but the contract was drawn in such manner that it was clearly apparent that the provisions regarding payment were intended to be personal.
DISTRICT OV COLUMBIA. It was held in Eberly v. Behrend, 2 9 that the owner of the non-builder's lot at the time use was made of the wall must pay one-half the value thereof to the then owner of the builder's lot. This decision, however, was controlled by, building regulations of the District.
G oRG . An oral agreement was entered into by R and B, adjoining owners, whereby it was agreed that B should build a partywall and that R should pay for one-half of so much of the wall as he should use when he should build upon his lot. B built the wall and sold his lot to A. R; without having built on his lot, and therefore without having used the wall, also conveyed to A. B thereupon sued R to recover one-half the cost of the wall. A testified that he paid R more for his lot because of the presence of the wall. It was held that, inasmuch as no time was specified within which R was to use the wall, he was to use it within a reasonable time, that having sold his lot without making use of the wall he had put it out of his power tQ do so, and that therefore B was entitled to recover on the contract.
8 0 Perhaps not a great deal of weight should be attached to this holding on the question of the running of the agreements with the land, for a parol contract at common law was incapable of being attached to land so as to bind subsequent owners thereof, ' and it is a matter of considerable doubt whether at the present time it is possible to make a purely oral contract run with the land, except possibly in equity8 1 ILL, INoIs. Some of the cases in this State may seem, upon cursory examination, not in harmony with each other, but it is believed that a careful examination of the facts in these cases will show that they develop a doctrine consistent at least with themselves. In Roche v. Ullman,"'. it appeared that the complainant and defendant's vendor, owners of adjoining lots, entered into a party-wall contract, the complainant to build the wall and the defendant's vendor to pay for same upon making use thereof. The contract provided expressly that the agreements and the terms thereof should be deemed binding on heirs and assigns, etc., and that the provisions thereof should run with the land. The defendant, having purchased the lot of the non-building owner, made use of the wall, whereupon a bill in equity was filed by complainant, the builder, against the defendant to recover compensation for use of the wall according to contract. It was held that complainant should recover. The court by Mr. Justice MuIrxKY, said (p. I9):
"But outside of the equitable views here suggested, we think the law is with appellee on other grounds. While the authorities are not altogether harmonious with respect to the a* Rawsonv. Bell, 46 Ga. xg. USee discussion and cases cited in Sims, Covenants, p. x88, et seq. 82104 Ill. xr.
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legal effect of covenants and agreements providing for the construction of party-walls between adjoining proprietors, yet we think the decided weight of authority establishes the proposition that an agreement under the hands and seali of such parties, containing covenants and stipulations like those found in the instrument we are considering, will, when duly delivered and acted upon, as was done in this case, create cross-easements in the respective owners of the adjacent lots with which the covenants in the agreement will run, so as to bind all persons succeeding to the estates to which such easements are appurtenant, etc."
This case was followed in Harris v. Dozier. 83 In Gibson v. Holden, 34 it was held that the right to compensation for use of the wall according to the contract was personal with the builder, and that the vendee of the builder could not claim such compensation. In this case, however, it appeared that it was the intention of the parties that immediately upon building the wall its ownership was severed. Therefore the right of the builder was a personal right, as for money advanced or property sold, which would not and could not pass to his vendees merely as such. This distinction was pointed out in Tomblin v. Fish 35 and in McChesney v. Davis 38 wherein the vendee of the builder was allowed to recover. The same distinction was made and Tomblin v. Fish referred to as a "well considered case" in Mickel v.: York 3 7 in which it was held that the building owner, in the absence of a contrary intention appearing, owns the entire wall until the same is used by the adjoining owner, together with a permanent right of support upon the neighbor's lot. Mickel v. York on this point was followed-in Beidler v. King. 3s8 INDIANA. In Bloch v. Isham" 9 it was held that the plaintiff, the vendee of the builder's lot, could not recover one-half the cost of a party-wall which the contract provided should be paid by the nonbuilder, his heirs and assigns, the other party to the contract appearing to have used the wall after-the plaintiff had purchased the land of the builder. The court in the course of its opinion said: "Schenck and Isham (the original owners) were not tenants in common of the party-wall, but each owned the part thereof on his side of the line. Schenck advanced the money to build Isham's moiety, on the agreement of the latter that he, or his heirs, would repay it when he or they should have occasion to use the wall. This is clearly a mere personal covenant, in nowise connected with, or affecting the enjoyment of, the lot conveyed to Bloch (the plaintiff)." It is apparent from the above that the conclusion of the court in this case was based on the proposition that each one of the original owners, the contracting parties, owned one-half of the wall from the start and that there then arose between them the purely personal relation of debtor and creditor. The doctrine of this case, however, is materially modified by the later case of Conduitt v. Ross. 40 In the last named case Ross and Hauck, who were adjoining owners, entered into a party-wall contract, Ross to build the wall and Hauck, his heirs, etc., to pay Ross for one-half the cost thereof' when he (Hauck), his heirs, etc., used same. Ross conveyed his lot, but reserved the right to receive payment for the use of existing party-walls. Conduitt became the owner of the Hauck lot and used the wall which had been built by Ross, and thereupon this action was brought, on the contract between Ross and Hauck, by Ross against Conduitt on the ground that the contract to pay, for half of the cost of the party-wall ran with the land. The court held that the contract did run with the land so as to obligate Conduitt to pay for the wall according -to the terms of the contract. The court said:
"By the contract under consideration, MTs. Ross acquired. the right to enter upon the Hauck lot and erect and permanently maintain thereon a party-wall. This was a grant toher of an interest in land, and was of such a character that'a perpetual covenant might be annexed to it. * * * "In consideration of this grant to her she covenanted to do an act beneficial to the remaining interest of Hauck; that act was the erection of a wall so situated as that one-half of it should rest on the margin of his lot, and the other half on hers, thus devoting each estate to the mutual support of the party-wall. She at the same time covenanted that when she should be reimbursed one-half of the cost of the wall, he, or his grantees, should acquire a reciprocal interest in her lot, and in legal effect become owners of one-half the party-wall. On rehearing the court pointed out that it had been held in Bloch v. Isham, that the right to receive compensation for the use of the party-wall was personal to the builder, and that there was no intention on the part of the court to question the soundness of that conclusion.
It thus appears that in Indiana the burden runs with the nonbuilder's lot, at least if apt words are used to indicate that such is the intention, and that the right to receive compensation does not run with the land of the builder. In Conduitt v. Ross the question of who was entitled to receive the payment of one-half the cost of the party-wall was not involved, for Mrs. Ross at the time she sold her lot reserved the right to receive all such payments. As hereinbefore stated -it is believed that if the court was of the view, as indicated in the above quoted extract from the court's opinion, that upon payment being inade the non-builder, his heirs or assigns, then became owners of one-half the wall, it must necessarily follow that in the absence of an express reservation of the right to receive payment, as in the Conduitt case, such payment must be made to the owner of the builder's lot at the time the wall is used. On the other hand, if the relation of the parties created by the party-wall contract is of the nature pointed out in Bloch v. Isham, then it is believed that the payment must be made by and to the original contracting parties, on the ground that the contract is then purely personal in its nature, and not of such a character as that it may be annexed to land so as to bind subsequent owners thereof merely as such owners.
IowA. The subject is regulated by statute. § 2994 et seq of CODX oV 1897. . It has been held that the right to receive compensation is with the owner of the builder's lot at the time the party-wall is used by the adjoining owner. consider this troublesome question. The contract there sued upon provided expressly that "The parties hereto bind and obligate their heirs, executors, administrators and assigns to the fulfillment of all the terms and covenants of this agreement." The lots of both parties to the agreement had been sold before any use was made of the wall by the non-builder, so that the court was called upon to consider both whether the burden ran and whether the right to receive compensation passed -to the grantee of the builder's lot. The court, after a careful examination of the authorities, concluded that both benefit and burden passed to the subsequent owners. In the course of the opinion the court said:
"***
.the question whether the right to receive payment on account of the party-wall passes with successive grants of the land is a more difficult one than whether the obligation to make the payment devolves upon the person who joins to the party-wall. It is easier to find support in reason and authority for holding that the obligation to make payment runs with the land than for holding that the right to receive payment does." Again:
"Without attempting to declare what general principles relating to the question presented are sustained by the greater number of decisions, we shall decide it upon these considerations: We regard con-tracts of the character of that here involved as in their nature so related to the real property affected, and .so adapted to impose their obligations and bestow their benefits upon the successors in title of -the hLndowners by whom they are made, that the purpose that they shall have that effect is readily to be inferred from the employment of language having any substantial tendency in that direction. In the present case we hold that the use of the clause making the terms of the contract binding upon the heirs, executors, administrators, and assigns of the parties sufficiently indicates that intention. What the effect of the omission of that provision might have 'been, we do not now determine." KiNTUcKY. In Ferguson v. Worra1 43 it was held that the obli-.gation to pay for the party-wall according to the provisions of the contract passed to successive owners of the non-builder's lot. The court clearly indicated that the benefit would also pass to the grantee 6f the builder. "The Wall was designed to enhance and make more convenient the use of both the lots. Each of the adjacent owners had a defined, fixed interest in the wall. It was as firmly attached to and a part of each lot as any building erected on either of them could be. And the benefits and burdens attaching to the wall followed the ownership of the respective lots." The court thus indicates -that although each one of the contracting parties owns his half of the wall the contract created rights and obligations which ran with the respective lots. In the leading case of Savage v. Mason 8 the court held that covenants regarding the building, use, and payment for such use of party-walls, contained in a deed of partition, created rights and obligations which ran with the land into the hands of subsequent owners. The reason for so holding was stated by the court as follows: "* * * There was privity of estate between the covenanting parties in the land to which the covenant was annexed. the covenant is in terms between the parties and their respective heirs and assigns; it has direct and immediate reference to the land; it relates to -the mode of occupying and .enjoying the land; it is beneficial to the owner as owner, and to no other-pt.rson; it is in truth inherent in and attached to the land, and necessarily goes with the land into the hands of the heir or assignee."
In Maine v. Cumstoi 4 g the party-wall contract, it was held, did not create covenants running with the land for the reason that the contract was not signed and sealed by the defendant's grantor, one of the original contracting parties. It was held, however, that the defendant as grantee of the non-builder was liable to pay one-half the cost of the wall as upon an implied contract, on the theory that the entire wall until used by the adjoining owner, was the property of the builder or his grantees. This doctrine was followed in Stand-ish v. l the court held that the owners at the time of the use were subject to the burdens and entitled to the benefits according to the doctrine of Savage v. Mason, and that the -result would be the same whether they followed the authority of that case or of Maine v. Cumston.
In King v. Wight" it appeared -that adjoining owners had entered. into a party-wall contract under seal whereby it was provided that either party might build a wall, the other to pay, upon using the wall, for one-half the cost of erecting the same. -Both lots were sold after a-wall had been built, and after the conveyances the wall was used by the non-builder's grantee. The contract expressly named "heirs and assigns." It was-held that the covenants ran with the land both as to burdens and as to benefits. The court indicated that immediately upon the erection of the wall it was owned one-half by each of the adjoining owners. But in Berry v. Godfrey, 53 apparently -the latest expression by the Massachusetts court upon this point, it is said:, "It is equally well settled by decisions in this State and elsewhere that, until it is appropriated by the adjacent owner under the contract, it is the property of him who built it, and, 'that, so far as it stands on the land of -his neighbor, it is lawfully maintained there under a license which preserves to the builder all his rights of property in it."
It thus seems quite clear that the law in Massachusetts is to the effect that both benefits and burdens pass with the land, if there is privity of estate, if the contract is under seal signed by the parties, and if apt words are used to indicate that it is the intention that the covenants shall run. The doctrine stated is not shaken by the decision in Lincoln v. Burrage, 54 sometimes referred to as standing for a different rule. Under the facts of that case there can be no doubt that the court correctly held that the covenant sued upon did not run with the land.
MICHIGAN.
Both benefits and burdens run with the land if such appears to be the intention.
5 5 The contract under consideration in the case cited. expressly bound the heirs and assigns of the parties, and provided that the agreements of the parties should be construd as covenants running with the land; there was also a clause that OHIo. In Platt v .EgglestonT 2 the court was called upon to decide whether the payment for one-half the cost of a party-wall should be made to the builder of the wall or to his grantees. The court considered the entire-wall, together with the easement of support upon the adjoining lot, a's appurtenant to the lot of the builder, liable, however, to be subjected, under the agreement, to a burden for the benefit of the adjoining premises. "But when," said the court, "the property was subjected to such use by the adjoining owners, it was to be paid for. The right was not exercised until Wilson and Eggleston became owners of the property; and, it seems to us, as their property was required to. bear the burden, they ought to receive the compensating benefit, and that this may fairly be presumed to have been in accordance with the intention of the parties to the original agreement." That the burden also should run was the conclusion of the court in Mithoff v. Hughes. 7 8 And in Hall v. Geyer " the court said that a party-wall contract was one having "reference to land, and concerning title and rights in land, and of such nature and import as readily indicates its character and fixes its place in the classification of contracts, as one of those which, in legal parlance and in consonance with the great weight of the decisions on the subject, are denominated 'contracts or covenants running with the land."' PENNSYLVANIA. By an act passed in 1721 it was provided that "the first builder shall be reimbursed one moiety of the charge of such party-wall, or for so much thereof as the next builder shall have occasion to make use of, etc." Under this act the courts necessarily had to 'hold the right to compensation a chose in action personal to the first builder. that this chose in action idea was based on the act of 1721. By an act passed in 1849 the law was changed so that the right to receive compensation passed to the first builder's grantees. Of this later act the court said: "This is making the interest to be in law what it always was in fact, an interest in the realty, and not a mere personal right."7
TXAS.
In Nalli v. Paggi, 78 an oral agreement to pay a portion of the cost of erecting a party-wall, entered into when the wall was partially built, was held not to run with the land, so as to bind a subsequent owner of the adjoining lot. The court cited and quoted from Cole v. Hughes on the point that there was no privity of estate and no interest in the land created by the agreement. WASHIrTON. Hoffman v. Dickson" 9 held that the party-wall contract involved in the case created an incumbrance on the lot of the non-builder, and that the incumbrance could not be discharged until the wall was used, for not until then could it be known to whom payment should be made. And in Sandberg v. Rowland8 0 it was held that the burden and the benefit both ran, it appearing that such was the intention of the parties. These cases were considered as binding authority in the very recent case of Hawkes v. Hoffman. 8 ' WsIST VIRGIIA. A party-wall contract which expressly named "heirs and assigns" and provided in terms that it should run with the land was held in Parsons v. Baltimore B. & L. Assoc. 8 2 not to have created agreements running with the land either as to benefits or as to burdens, beyond an equitable charge imposed upon the nonbuilder's lot from the start. In support of the proposition that the agreements did not run with the land so as to -bind subsequent owners personally, the court relied upon the authority of the New York cases referred to above.
ONTARIo. In Kenny v. Mackenzie"" the court held that the right to receive compensation did not pass to the grantee of the builder. The cohclusion of the court was based on the ground that the agreement in the respect under consideration did not touch or concern the land.
ENlGLAND. The general question seems to have been considered 
